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The Right Honourable Charlot Marchioneſs - 


| Dia of Annandale, * Sir vw * —ͤ— 
ſtone, Baronet, - 


1 9 The Right Honourable George Marquis of An- 
= nandale, the Right Honourable Charles Earl 
of Hopetoun, aud Henrietta Counteſs of Hope- Reſpondents, 


toun, hs Wife, and the — — John 
k Lord Hope, n = 


The CASE of the Reſpondents the Earl and 
Counteſs of Hopetoun, and Lord Hope. 


655 27 LLIA A late Marquis of Annandale conveyed his Eſtate to James Lord 


Johnſtone, afterwards Marquis of Aunandale, his eldeſt Son, reſerving to himſelf 

his Life-rent only, and a Power to charge the fame with 40000 Merks Scots of Debts. 
1721-2, After the Death of his firſt Lady, he intermarried with Charlotta Marchioneſs of An- 
nandale, the Appellant, and ſome few Days before his Death made a Will, whereby he 
bequeathed all his perſonal Eſtate to her, for the Uſe of their Children the preſent Marquis 

and Lord John Johnſtone his Brother; but under a Proviſo, that all his ferſonal Debts in- 

carred after he had conveyed his E fate in favour of his eldeft Son the ſaid Lord Johnſton 3 

SY. wherein he was not bound with him, ſhould be paid in the firſt place. 
ſauary The faid William Marquis of Annandale died at Bath, Loy had a conſiderable Sum of 
721-2. Money lying by him, and in the Hands of his Banker at London, and a valuable perſonal 
Eſtate in Plate, Jewels, and other Effects there, and the Marchioneſs the Appellant granted 
a Mandate or Commiſſion, which was accepted by Sir William Johnſtone, Father to Sir 
James Johnſtone, the other Appellant, to raiſe Money for defraying the Funerals, for which 
ſhe promiſed to be anſwerable, and to indemnify him for the ſame. 

The ſaid Sir William Johnſtone raiſed Money at London, and drew Bills upon John Haw 
_ derſon and Robert Foord, who had been Factors or Stewards upon the Eſtate, but whoſe 
Commiſſions expired upon the Death of the Marquis, without making mention of any par- 
ticular Purpoſe to which the Money was to be applied, and expreſſing that zhe ums Were 
zo be placed to his, Sir William's, own Account. 

Fames Marquis of Annandale, the eldeſt Son, being Creditor to his F ather, took out 
Letters of Adminiſtration in Scotland, and made a proper Title to his Father's perſonal | 
Eſtate there, which was challenged by the ſaid Marchioneſs the Appellant, in a Suit before 
the Lords of Seſſion ; but finding the perſonal Eſtate there was exhauſted by the Debts of 
her Husband, inter alia with a Debt due to the ſaid Marquis James himſelf, for which he 
recovered a Decree, affirmed upon an Appeal brought by the ſaid Marchioneſs,-- ſhe deſiſted, 

and did not follow furth the ſaid Suit. 

Meſſieurs Henderſon and Foord, upon whom Sir William Fohnfloue drew the ſaid Bills, 
had due Notice given them of the ſaid Mar quis Fames his Adminiſtration, and 'Title to all 
the Money in their Hands which ee to the ſaid deceaſed Marquis William, and 
therefore Mr. Foord refuſed to accept the Bills; but Mr. Henderſon accepted the ſame, no 
doubt for the Honour of the Drawer; and from the Receipt * the Bills it does appear, 
Sir William the Drawer did pay the ſame. 

The ſaid James Marquis of Annandale did thereafter commence a Suit againſt the ſaid 
Jo. Henderſon, to accompt for the Aﬀets in his Hands, and ſeveral Months poſterior to 
the Payment of the Bills and Commencement of the Suit, the ſaid Sir William Johnſtone 
executed a Declaration, ſetting forth, hat tho' the Bills bore the Receipt of the Money from 
Sir William Johnſtone, yet the fame was advanced by the ſaid Hendefſon with an apparent 
Intent, that the Bills might become Articles of Diſcharge in his accompting in the ſaid Suit 
for the Aſſets in his Hands, and in that manner draw Payment out of the Executry in 
Scotland of the Sums contained in the Bills, which were ſecured to Sir Milliam by the Com- 
miſſion he accepted from the ſaid Marchioneſs, whereby there did not remain Sulliciency 
of Fund for Payment of the Creditors in Scomand. 

Some time thereafter the ſaid Sir William brought an Action before the Lords of Seſſion 
for Payment of the Funeral Charges of the ſaid Marquiſs William againſt Marquis James, 
his Son, as having adminiftrated in Scotland; In this Action Sir Milliam claims near double the 
Sum he had raiſed upon his Bills upon Henderſon, i in which the ſaid Marquis James, Defendant, 
pleaded that Sir Milliam the Plaintiff having accepted of a Mandate and Commiſſion from the 
ſaid Marchioneſs the Reſpondent to raiſe Money for defray ing the Funeral Charges, which 

Were 


* 


were thereby ſectired to be paid to him by her, he was not intitled to the Benefit and Pri 


vileges of the Actio Faneraria z i. e. that he was not preferable to the Creditors of Marqui. 


7 Jan. 1724-5" 


24 June 1726. 


William upon the F,xccutry, but had his Remedy againft his Employer, upon whole Faith 
he'relicd in raiſing the Money, and expending the ſame. 

The Lords of Seſſion by their Intcrlocutory Sentence ſound © that Sir #7 liam Johnflon: 
« having accepted of a Mandate from the Marchionels, he can be in no better Cate than if 
« ſhe were Party; and remitted to the Lord Ordinary to hear Parties their Procurators, Whe- 
«ther. if 'Sir 77 liam Tolmflone were inſiſting in her Right, Marquis James would be liable 
« for the Sum laid out upon his Father's Funerals; and likewiſe, Whether or not the Pro- 
« cets could go on, without bringing the ſaid Marchionels into the Field.“ 

The ſaid Sir H illiam John ſtone did thereafter commence Suit againſt the ſaid Marchioneſs, 
upon the above-mention'd Commiſtion or Mandate, and 1evera! Years ago recovered a Decree 
lor the Funeral Charges, Which, the R etpondents 1 preſun ne, are long ſince paid. 

He likewite inſiſted in his Suit againſt Marquis Janis, in the Right of the Marchioneſ, 
ſor recovering of the faid Funeral Charges; and it was pleade for the Defendant, that ſhe 


was not intitled to recover from him the faid Charges, for that he had valuable Aﬀets of the 


Deceated in her Hands, for which ſhe had never accompted: And upon the Debate, 

The Lords of Seflion pronounced the following Interloquitor : r; © The Lords having con- 
« fidcred their former Interloquitor, Ending Sir Hilliam Pobnſ 0110 can be in no better Cate 
e than the Lady, find he cannot have Allowance of the Sums alle dged received by him 
« from /Jender/orn, and laid out upon the Marquis his Funerals, unleſs he wil! accompt for 


the Marchioneſs her Intromiflions with the Executry of the late Marquis in England. ” 


II. 


III. 


Ob ection J. 


he ſaid Marchioneſs the Appellant put in her Petition, praying that theſe Interloquitors 


might be Reverſed; but upon adviling the ſame with the Anſwers given in for the ſaid 


Ma quis James, the Lords of Seſlion refuſed the Deſire of the ſaid Petition, and adhered 


to their former Interlocutors. 
Againſt theſe leveral Interloquitors the Appellants brought their Appeal the laſt Selficn 
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of Parliament, and not before ; a 80 the latd Ma! quis Jones being then dead, the preſent 


Marquis of mandate, an Iitant, the Appellant the M larchioneſs's Son, and John Lord 


1 iofe, (between whom there is a pending. Suit before the Lords of Seffion touching the 


Succeſſion to the ſaid Marquis James his Eſtate) are made Parties, Reſpondents thereto, as 
well as the Karl and Countels of Hperoun, as repreſenting the 1. id deceaſed Marquis James ; 
but the faid Lord Hoe and Earl and Counteſs of Hopetoun ate advited the ſaid Interloquitors 
of the Lords of Seſſion arc juſt and e to Law and Equity, for the following, 
amongſt other RE. ASONRS: 

That by the Will under which the Marchioneſs Appellant adminiſtrated and recoyered 
the Aſſets in gland, the was bound to pay all her Husband's perſonal Debts incurred aſter 
the Year 1690, wherein Marquis James his eldeſt Son was not bound, and conſequently 
likewite to pay the Funeral Charges, and therefore could not in her own Right, nor in 


purſuance of at Mandate or Commiſion granted by her, recover this Debt from "this Ex. 


ecutor in &//;r;x4 to the Prejudice of the Creditors there, who had no other Fund out of 
which they could have been paid, the ſaid deceaſed Marquis William having diveſted him- 
ſelf of the F.ſtate, reſerving only a Power and Faculty to charge the fame to a certain Extent, 

which tho' it was afterw ada enlarged with the Conſent of his ſaid Son, Was likewiſe ex- 
hauſted by perſonal Debts and other Deeds in Scotland. 

It appears, that upon the Faith h of the Aſſets in her Hands, the Mandate was granted to 
Sir Ye, bu to raiſe Money for defray ing the Funeral Ch harges, and that Sir Hlliam 
relied upon her Faith of recovering the Sums to be laid out ; and therefore neither of them 
were intitled to recover againſt Marquis James and the her Creditors in Scotland, the Se- 
curity being granted) in Autan ce of the Will and Adminiſtration, and upon the Faith of 
the Aſlets bo fer. Hands, which the was intitled to hold for her Relief, and Sir William Fohu- 
. e havin 18  Jocured to himſelf an Indemnification trom her by a particular Covenant 1n the 
ſaid Comm Hi On. 


Nfarquis Y s made up a proper Title to the perſonal Eſtate of Marquis William his 


Father within Scr , lor Payment to himſelf and the other Creditors of juſt and lawful. 


Debts, which were by kim ditcharged; and therefore it appears contrary to Law and Equity, 
that this Title thould be defeated by any Tranſaction between the {aid Marchioneſs and Sir 
i um Jornſioue, or N the Marquis his Steward, whoſe Commiſſion expired with 
he Death of his Conſtituent, and that the Fund of the Creditors ! Payment {ſhould be drawn 
away ner Colour of a Pebt, which the Marchioneſs had undertaken by accepting the Will 
and adminiſtrating, and had a ſufficient Fund in her Hands, out of which ſhe was paid of, 
the Sums raifed, purfuant to the Commiſſion granted by her. | 
Sir nt JobnPore having paid for What was neceſſary in order to the decent Inter- 
ment of the deceaſed Marquis em, had by Law an Action for recovering the Charges 
laid out by him upon that Account out of his Lordihip's Executry, preſcrable to all 3 
Creditors whattbever, and therefore might inſiſt againſt the Executor in Scotland, and ought 
to have been preferred. 
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. That according to the Law of Scotland, any Perſon taking upon himſelf the Charges and 

| Expences of burying the Dead, upon the Faith of recovering Payment out of his Executry; 
has a Privilege and Preference to other Creditors, agreeable to the Rules of the Roz 
Law, which in this Point are adopted into the Law of Scotlind; but that according to the 
{ame Rules, if the Charges of the Funerals are defrayed, in conſequence and upon the Faith 
of a Mandate or Commiſſion granted by a third Party, the Perſon who accepts of the Com- 
miſſion, has no Title to the ais funcraria and Privileges attending the tame, which are 
often extreamly prejudicial to Juſt and lawful Creditors, but has only Relief againit his 
Conſtitnent, whole Faith he followed, unleſs he infiſt in the Name of his {41d Conſtituent, 
and ſubject himſelf to all the Exceptions can be taken againſt him; and here the ſaid Gir 
Milliam Johuſtone accepted of a Commiſſion from the ſaid Marchtoneſs the Appellant, in 
purſuance, and upon the Faith whereof, he advanced the Money neceſſary to bury the ſaid 
Marquis, and therefore againſt her only he had his Remedy and Relicf, v ho- could not have 
inſiſted againſt the Executor in Scotland, unleſs it had been inſtructed that the Aﬀets in her 
own Hands had been exhauſted, which was not ſo much as ſuggeſted in the Court below. 

dien Il. Part of the Executry of the deceaſed Marquis William, drawn out of the Hands of his 

| Factor in Scotland, was applied towards the diſcharging the Expences incurred in burving 


him, and therefore the Application by Sir ///i//iam of this Money ovght to have been ap- 
Proven by the Court of Seſſion. 8 9 5 
1 Sir Malliam Johnſtone appears to have drawn a Bill upon Mr. Jlanderſone for a Sum of 


Money aiter the ſaid Marquis his Death ; but the Draught bears that it was to be placed to the 
ſaid Sir Milliam his Account, and Sir Milliam had no Title to call for any Part of the Fxecu= 
try, nor could he releaſe any Debt due to the Executor, who had Adminiiirat in Srotland, 
and therefore it is improperly ſaid, that any Part of the Executry was applied by Sir 7 
for defraying the Funeral Charges, Mr. Heuderſone the Factor having advanced the Money, 
or rather accepted of the Bill for the Honour of the Drawer; which is fortificd, from that 
it appears by the Receipt upon the Bill, that the ſame was actually paid by Sir /} iiam 
and if it were admitted that the Bill had been paid by Money which came from the Hands 
of Mr. Henuderſone, yet therein he acted Tanguldm qullilet, and as rely ing upon Sir IT illian 
Fohiuſione's Draught, ſeeing no Compact between them could prejudge the Executor, or the 
deceaſed Marquis his lawful Creditors in Gotland. | DS 
21117, That the Marchioneſs was Executrix by Will, and that the Executry in Scotland and Hug— 
tad were one Eſtate; that therefore the Commiſſion granted by her to Sir Milliam was ai ile 
upon which he could raiſe the Aſſets in the Hands of Mr. Eyngler hene, ol ele 8 
ccordingly raiſed and laid out for the Funeral Charges, Allowance ought to haye been given 
by the Executor in Scotland, both to Sir Milliam and the Factor in their accounting to nim. 
That the Nomination of the Marchionets as Executrix without an Adminiſtration in Scot- 
land, was no Title to levy any Debts there, Part of the Defunct's Aﬀets, and this Nonuna- 
tion was never produced in the Action, wherein the Interloquitory Sentences, agent V mich 
the Appeal is brought, were pronounced, being ſubject to an Exception, by which, accord- 
ing to the Law of Scotland, it would have been tet aſide; beſides, thete Alters were more 
than exhauſted by the perſonal Debts of the ſaid Marquis JI illiom in Scotland, and 5 the 
Will in favour of the Marchioneſs was burdened with the Payment of them, no Part of thete 
Aſſets could have been recovered. by her in prejudice of them, unlets it had been made 
appear to the Court, that there were no Effects in her Hands recovered by her ao 
tion in England, by which the Expences ſo incurred could be paid and diſcharged. = N 
n b. That the Adminiſtratrix is only bound to account for her Adminiſtration in the Courts in 
55 England, as Was determined upon an Appeal brought againſt a former Decree pronounced by 
the Lords of Seſſion, and therefore the Marchioneſs and Sir William Johaſtone, Wl:0 aCtcd 
urſuant to a Commiition from her, could not be compelled to anſwer to that Exception 
offered, that ſhe had Aﬀets in her Hands, ſufficient to anſwer the Claim in which ſhe in- 
ſiſted before the Lords of Seſſion. | 55 | IE : 
If the Executor in Scotland, or the perſonal Creditors there, had ſued out an Action againſt 
the Adminiftratrix in England, as having a Balance of Aﬀets in her Hands, it might have 
been a proper Anſwer, that ſhe could not be compelled to account any where but in the 
Courts in England; and, vice verſa, had the Creditors in England, in the Courts 1 that Part 
of the Kingdom, ſued Marquis James, as Executor in Scud, and having a nakaner of 
the Executry there in his Hands, he might have replied, but he was only accountable before 
the Courts where he had adminiſtrated; but where the Adminittratrix ſued the Executor, 
either in her own Name, or by her Commiſſioner, even in Scotland, or the Executor the 
Adminiſtratrix in land, for Debts paid by either of them, neither could have recovered 
Decrees again{t the other, and transferred the Debt in England upon the Executry in Scot- 
land, or the Debts in Scotland upon the Aﬀets in Ergland, without making it appear betore 
the Court where the Suit was brought, that the reſpective Aﬀets or Executry were exhauſted, 


otherwiſe contrary Decrees might have cnfued. 


ex. 


- 


THE Reſpondents therefore humbly hope, that the ſaid Interlocutories of the Lords 
of « Aon ſhall be Affirmed, and the ſaid Appeal Diſmiſſed, with Cu/ts. 


GC TatRoT. 
CH. ARESKINE, 


— — 


PE The Right Honourable the Mar- 


_ chioneſs of Annandale, & al d Appellants, 

The Right Honourable the Mar- Reſoo ; 

_ quis off Annandale, & a eſpondents. 
The CASE of the Reſpondents the 
Far and Counteſs of Hopetoun, and 

of Lord Hope. Ee 


* 


To be Heard at the Bar of the Houſe of Lordi, 


en Friday the 16th of March, 1732. 
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